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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

Bonorable Wardlow lane
Distriot Attorney
Geator, Texas

Dear 81rs

st upon the abave
followsy

A dontroversy has ri bn pétwesn the Conter
Independent 3¢ { the father of one
of the puplls A adjolnina Common
School Distridt ax

requeating the opinicn of %
steted question, Your reque

oyinion,
*The of thes ohilé tranzfaers to the Cen-
ot decause high water

froa his home to the
Sehool Diatriot in which
whioeh distriot the pupil
nths and the Center Indepen-~
Distriot runs for nine months, The

pupil Wp-<to the t-onl pro ratved ¢ost of maintaining
the Qenter 3chool, that is, the ¢ost per pupii in
1ine with ths butget set a1 the bsginning of the
school year.

NO COMMUNICATION IS TO BE CONSTRUKD AS A DEPARTMENTAL OPINION UNLESE AFPROYED BY THE ATTORNEY ORNERAL GR FIRST AASISTANT
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SUnder this faot situation 1s ths Center Inde-~
rendant dchool Disvrioes autisrized to charga tuiticn
in execesas of ths ontha in the svent suok mounth tui-
tion 43 nmot surficlient tc bdriag ths pupilts zoney
allotted and tra:sfarrad with it .up to the budget re-
qulirexent for eaoh pupll of the Center Schools”

From the facts atatod above, vwe assume that the trans-
far of the scholastic in jueasticn was aflested by virtus of the
provisions of Articles 2695-2693%, Reviszed Civil Statutes, 1925,
and ihat na question of transfor of a socholastia for algh sohool
purpoass (wherein the sencing district does ot agtford the sams
opyortunities as the recsiving distriot) is involved, we also
assume that both tho sanding ané recseiving sohool ciatricts are
loocatzd in the saxs county.

On the basis of these faots your question is whethar
the reoceiving indepsandent aohool dlatrict may achargs tuition %o
the non-resic¢ent ssholastic based on the pro rata o603t of maln-
taining the indejendsnt school Cistriet lsss the poriion of
school funds of the cozron school ¢iastriet transferred to the
indepeandent school é&iatriat; or, on the sontrary, may the in-
dependent school distriot olarge tuition only for ¢ne month
{the pariod auoh indepsndent aochool distriol's term exoseds the
cosmon school diatrioet's)s

. Article 3896 in the Revised Civil 3tatutes, 19:I5, as
acendad, Acts 1335, 44th Leglslaturs, Caapter 201, 3ec., 1, p.
488, reads ano Lollowss

*iny ehilid lawfully enrolled in any distriot
or indejendent distriet, may by order of the county
supsri-tendent, b3 tranaferred to the anrolluent of
any other 4lstrict or independent dletrict in the
same oounby upon a writien application of tha pareat
or guardian or person having lawful coatiol of such
child, filed witn the ocounty suparintendent; provided
that any <istrict or indepspdent distriot being dis-
satisfied with any tranafer pade by the sounty super-
intondent may appeal from such action to the county
board of truatees of said county who shall have the
rizht to annul and ¢ancel the tranafar allowed by the
county superintendent, '

"The applicant akall stats in said application
toat it 15 his bona fide intention Yo send aaid
c¢iild to ths school %5 wiich the rranaflar is apked,

859,
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"Upon the certification of the transfer of any
ehkild, from one diatriet to another disiriect, dy
whe gounty superintendent of thae oouaty in which the
¢ihild resides at the tizw of ths transfer, the 3tate
Departzant of Edugation 3nall authorize ths State
Treasurer Lo pay over directly the j6r capita appor-
tionment, in independent districts of five hundred
{500) or more sozolastic population, to the ciatriot
to which suon ¢hild is tranaferred} and in all other
distriets, %o occunty superintencents, to be paid by
him to the respective distriots to which such ehildren
are transferrsd;] provided, no transfer shall bhe made
after August lst,"

In Slocoumd vs, Cameron Independent Sechool Distriet,
116 Tex, 288, 288 S.,d. 1064, ceértain scholastics were duly
trancaferred from otheyr school districts of the county to the
Cameron Indenendent 3chool Distriet, The Board of achool
trustess of the Cameron Independent Jchool Distrietl entersd
an order rejuiring these puplila to pay tuition at ths rats of
£50,00 per year for high sohool students and §32,00 for stu-
dents in grades below the high school, less transfar money
received, The Lather of tioss pupils refused to pay the tui-~
tion and institured an aoction to restrain the achocol board froc
atterpting to collect the amounts allaged to bes cdus, The ecurt
held that the independsnt school distriot could chargs tuition
to non-residsat scholastios under article 2760 of the Revised
Civil Statutes, 1911, (which article is almost identical with
articls 2696, Vernoala Annotated Clvil Statutes) ané in the
ocourae of its opinion salds

"It 1s ocur view taal the Legislature, in sn-
aoting this artiole, did not intend to reguire any
independent school distrist in this state to edu-
6ate a sgholastic free of charge any longer than the
funds transferred witi such scholaatis, would pay
such pupilts proporticpnate part of ths expenas of
operating the sohools of sush dlstriet, Ia other
words, as long as ths states apporticnment will oper-
ate the sohools of an indspendent district, the
tranafer pupil, whoss stste apporticament is alao
transferred, 1s not reguirsd to pay tultion., But,
when the sohools of an independent distriet must oon-
tinue their term with m:ney raissd bdy local taxes
levied upon property within such cistriet, then the
transfer pupll, a nonresicent of auoch distrioct, muat
pay a reasonable tuition,"
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For cases in accord ses Huck vs, Publie Free 3Schoals
of tae City of Austin, (C, T, Ae 1927) 200 S,9. 1116} Muse vs,
Mokiuney District 3School Distriot, (C. C. As 1931) 35 S.¥e {(24)
780, These eases wore undexr Article 28946 of the Revissd Civil
Statutes of 1925, 3ee¢ also the case of Love vs, City of Dallas,
40 S.¥. (2] 20, deocided by the Suprsine Court of this State on
May 148, 1931, whersein the court pointed out:

*For mors than fifty years statutes have been
in effect perzitting transfers from cne sochool dis-
trict to another, and soms oconsideration must be
gilven to the ocnstruotion of the Constitution whioh
the enastzent of thess statutes implies, 3ince the
Constitution does not persit the taxation of the
yoople of a sohool district for the support of that
distriot, exoept upon a vote of the E:oplo of the
distriot, it is not dedatadle that the lLeglslature
ocannot compel one district to use its funds and
properties for the scucation of soholastios from
ancther district, without just oompensation, How-
ever, in visw of ihe long operztion of the transfer
stasuies, we bslisvs that whers a school district
has raoiiitica and teachers in e&xcess of those neces-
aary for its omm soholastics, the state has the power
to rejulire i$ to accept transfers from another dis-
trist, but only upon the payxent of rsason=zbdle oo~

_ pocsation thersfore. . "

As stated in the 3looomd dass, supra, “Jor years and
years the Stats Departzent of Xduoxtion under the advice of
the Attorneys Gensral of this 3tate, has ruled that this tui-
tion may bs oharged”, In support of this see Bleanial Report
of the ittorney General, 1918-1920, page 499, Vol, 383, Latier
Opinicn p. 522, Vol, 267, Letter Opinicn, Page 35, Opinion to
inory B. Camp, dated Juns 18, 1937, Vol., 376 Letier opinicn,

Conasequently, it may be seen that under the author-
ity of Article 2696, Slocomdb va, Cameron Inéependent 3School
Disirlet, and love vs, City of Dallas, a reseiving indspendsnt
sohool distriot not only has the right, but i% i{s its duty to
collsot a reasonadble tuition froa non-resident scholasvios
suffioient to oompensate the receliving diatriet for the educa=~
tion of transferrad scholastic, whea transfer funds received
ars not sufrfielient,

The recaining question of what oconstitutes "reason-
avle tuition” was also answered by Chlef Justice Cureton in
tha Lovs Case wherzin he saidg
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"e « « JOor the sams rsaacn 4 sshool distriot
sannot be compelled to rendsr a servios to & nofie
resident soholastic for less then a reascnable tule
tion fee, 3Zuch an attezpt on the part of the
Legislaturs to thus confiscate the property of its
taxpayers would not te a legitimate use of such a
guasi-nunicipsl corporation as an agency of the
State, As to uhat would be reasonable ocmpeansation,

mist depend uUpon the facts of each partioular oase,
«8 do notw th thaﬁ as 1 matier of law, any éls-

Hent whiloh enbsrs 1nto fhe cost of Lhé 36500 _zstea,
or Lha exjpense of 1is paintenange, oan be 8xcl:

8 what would be a reaacnavle ¢ nsa-
%ion, althuuﬁh {n apsolal easss, whsre Lhs admlission
of noprosicent 3chofazt!oa would de ol compenaatin
advantage to Lhe distrliot, a Jess amount than vbat

Tound ugon a o.nalderaticn of all factors ml ggi'ﬁi
rsasonabis. o o (Undersooring ours)

It is tharefors the opiniia of thls Department and
you are¢ regpeotfully advised that a reosiving independsent 3chool
ciutrict may charge a raas.mcble amount as tuitloc to a non-
rasicert soholastic tranaferrsed tc sueh distriet from a oozmon
school distriot; that in determining a reasonable t.ition or
goapensation for the education of the scholastio in guestion,
no slesent entaering into the cost of the sohool syutem or the
exXpsuse of i{ts maintenance should de excluded; and finally that
ve are in possession of no facte whioh would indlcate that the
pro rated cost of calantaining the Cameron Indsjysasdent 3chool
District, less transfar money received would be unreasonable
compensaticn or uarsasocrnable tuitlon as to ths acholastio in
question, L.deed, it would aeem that this mapner of determine
ing the tuition for the schkolastic 1s s deliberate attexmpt to
follow the directi.ns of ths Love oasa,

Yours vary truly
ATTORNEY CEINZRAL OF TZIAS
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